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A¥STIK ON JURISPEUDBNGE.* 
The national tendency, says a leading writer 
of our day, of modern civilization, is towards 
collective mediocrity, and as a necessary conse- 
quence, towards the depression, on the part of 
society, of all marked and highly developed indi- 
vidualities. If during past periods the superiority 
of collective life brought out and exposed the 
inferiority of individual life, this order of things 
bids fair to be reversed in the future, if the 
reproductive system should not undergo too 
much deterioration from industrial, commercial, 
and other causes. However sweeping the mod- 
em current of mediocrity may be, a few, no 
doubt, are destined to avoid it, and from these 
few may grow a small class of individuals who 
will show the broad deformities and deficiencies 
of society, when brought in comparison with 
them. New blood, let in from isolated rivulets, 
may have power to turn into a new and improved 
vitality the whole ocean of life. Thus if the 
Gauls were conquered and subdued by the 
Romans, it advanced the cause of civilization, 
and if the Gallo-Romans were subsequently over- 
thrown by the Germans, it resulted in the further 
advance still of civilization. 

But some new form of monasticism must be 
devised for the growth and protection of all 
individual life transcending the dead level of the 
mass — some greenhouse to shelter it from the 
death strokes of winter. Great muscular bull- 
dogs — bent upon the acquisition of wealth, bent 
upon the erection of cyclopean monuments of 
material grandeur, bent upon turning the whole 
world into a workshop, and on surrounding na- 
ture herself with a belt of iron machinery, that 
no echo shall escape from her foundry but 
wealth, wealth — can have no regard for genius, 
no outlet for it other than that of death. Genius, 
like the rose itself, has a time of invisible growth, 
a season of repose, but when the June of its 
opening comes, the heavens must smile down 
benignantly upon it, otherwise its perfume is lost 
forever to the world. Minds of creative powers, 
of original flights, are generally cast in finely 
organized bodies. Sensibility and pride are but 
too often their fatal doweries, and through these 
delicate avenues the world can crucify them 
daily, can turn their blood into gall, and wrench 
their powers from their lofty destination. To 
guard against this, has hitherto cost the world 
no thought. While rickety, scrofulous, and dys- 
peptic bodies have painfully consumed the days 
and nights of anxious parents, well-paid doctors, 
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and cunning nurses; while the brains of gastro- 
nomers have been nearly shipwrecked in cruising 
around to discover new sauces for over gorged 
or diseased stomachs, who has ever thought of 
giving permanent shelter and protection to the 
children of genius as their sad voices of suffering 
have gone forth from their obscure retreats. 
The really great benefactors of the world, those 
who plant the seeds of that which can never die, 
those who add to its treasury immortal pearls, 
are sure to be doomed to its cold neglect, or 
persecuted and put to death. In a modified 
form the history of the founder of Christianity 
is but too literally repeated in the lives of his 
really true disciples, those who have lived out 
his spirit, and have dropped the shells of his 
doctrines in keeping alive their kernels. 'Tis 
well that those who draw prizes out of the lot- 
tery of their blood, and thereby forfeit the 
smiles and favors of this practically constituted 
world, it is well that those who are not born to 
transmute the high-wrought energies of their 
natures into closely hoarded lumps of gold and 
silver, should have the reserved capacity of peo- 
pling the solitudes of their own lives, of clothing 
the naked wastes of their own forlorn condition* 
and of detecting the immortal link that binds 
them to the past and future in the dissolving 
present of multitudinous discords. We may be 
rocked in the same cradle with our brothers and 
sisters, may grow up under the same paternal 
roof, may frequent the same schools, be in- 
structed in the same church, and up to a certain 
age repeat the same prayers, and read the same 
books, but as the book of life unfolds its chapters 
how different wo may interpret them from all 
the associates of our youth, and perhaps maturer 
years. All the instruction of our youth, all our 
early impressions maybe as decayed fossils out of 
which a new order of thought is evolved, and to 
which in all earnestness the whole resources of our 
lives are dedicated. But be this the result of fate 
or providence, what a wide gap it leaves between 
us and our old associates — between us and the 
bulk of the world ! Instead of travelling along 
the admired and beaten routine of life, instead of 
becoming rich, and caressing the loved idols of 
the day, instead of keeping abreast with the 
conventional processions of our courted neigh- 
bors, and receiving the applause of all around 
us, we are pushed by some inward spring into an 
orbit of our own, and widely apart from others. 
What is the penalty : Generally poverty, obscu- 
rity and blank isolation from kith and kin. And 
yet in the history of the world it has been 
an unavoidable though melancholy phase of life. 
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When shall we have its social interpreter, •when 
its social redeemer ? 

The great man, John Austin, the sketch of 
whose life is now before us, by his accomplished 
wife, is a painful illustration, in many respects, 
of what we have set forth in the preceding re- 
marks. Mrs. Austin has really given us the- 
spirit rather than the details of his sad and 
checkered life, has given it too in words of 
beauty and sympathy, and with a lively compre- 
hension of the great gifts of her deceased hus- 
band. She seems not only to have lived as a 
link of his own heart, but to have grown up to a 
full appreciation of his great brain, and to have 
fully and consolingly shared with him the toils, 
trials, and vicissitudes of his career. She seemed 
to have courted the very shadow of his life with 
that tender solicitude which intelligent love 
alone can originate in woman, to have formed so 
thoroughly a part of his own being as to be open 
to every emotion that stirred within him. How 
unlike a business contract, and how gloriously 
sacramental is marriage when represented by 
such a union as that of Mr. and Mrs. Austin ! 
No wrangling about the uncovered spaces in the 
wardrobe, no whining about the absence or neg- 
lect of rich fashionable acquaintances, no heated 
angry discussions about sexual inequalities in the 
legal composition of testaments, no brawling 
ruptures as to who shall rule, either morally or 
materially, no cunning speculation as to the 
division of property and hereditaments, no 
selfish jealousies choking up all the avenues of 
the affections,. no black curses of dissatisfaction 
issuing from diseased appetites, no petulancy, no 
peevishness crawling through narrow, unfurnished 
brains, no impending divorces looking through 
the crevices of hollow and depraved hearts. To 
such natures life, though thorny, must have 
brought many blessings, many enjoyments. 

Agreeing with Mrs. Austin that there are few 
to whom it is fit that any mention of such a man 
as Mr. Austin should be made, we shall proceed 
to make use of her sketch of his life. The 
volume before us being out of print, many en- 
treaties were made that Mr. Austin would pub- 
lish a second edition. Of these entreaties, Mrs. 
Austin says : 

li Unfortunately, they came too late. The public, or 
that small portion of it which interests itself in such 
subjects, did not discover the deep and clear stream of 
legal science within its reach, till its waters had been 
diverted into other channels, or had disappeared alto- 
gether. In proportion as the demand for the book 
became urgent, more years and more occupations were 
interposed between the state of mind in which it was 



written, and that in which this demand found him. 
Above all, the hope, the animation, the ardor with 
which be entered upon his career as a teacber of juris- 
prudence, had been blighted by indifference and neg- 
lect ; and, in a temper so little sanguine as bis, they 
could have no second spring." 

The higher a man is on the scale of being, the 
more reluctant he is to let the world look in 
upon his private life. To the irreligious eye, 
nothing is holy ; to a hog, a flower garden is but 
a place to wallow. Mrs. Austin, sensible of this, 
very appropriately says : 

'• It was not my intention to enter into the particulars 
of a life of which there is little but disappointment 
and suffering to relate, and which, from choice, as much 
as from necessity, was passed in the shade. Nothing 
could be more repugnant to a man of his proud humil- 
ity and fastidious reserve than the submitting his pri- 
vate life to the inspection of the public ; nor would it 
consist with my reverence for him to ask for the admi- 
ration (even if I were sure of obtaining it) of a world 
with which he had so little in common." 

Following, this, Mrs. Austin gives the follow- 
ing extract from one who understood and appre- 
ciated her husband : 

" His personal character was, or ought to have been, 
more instructive in these days than his intellectual 
vigor. He lived and died a poor man. He was little 
known and little appreciated, nor did he seek for the 
rewards which society had to give ; but in all that he 
said and did there was a dignity and magnanimity 
which conveyed one of the most impressive lessons 
that can be conceived as to the true nature and true 
sources of greatness." 

Mr. Austin served five years in the army, into 
which he entered at a very early age. Having 
a strong sympathy with and respect for the 
military character as he conceived it, Mrs. Aus- 
tin adds : 

"The high and punctilious sense of honor, the 
chivalrous tenderness for the weak, the generous ardor 
mixed with reverence for authority and discipline, the 
frankness and loyalty, which were, he thought, the 
distinguishing characteristics of a true soldier, were all 
his own ; perhaps even more preeminently than the in- 
tellectual gifts for which he was so remarkable." 

Most of us blunder in selecting our calling, 
ignorant of our own peculiarities and aptitudes ; 
and without intelligent and wise advisers we but 
too often cross the best currents of our own 
natures in doing so. Mr. Austin was no excep- 
tion. In 1818 he was called to the bar, as little 
suited to him almost as the counter itself. Both 
require a hard, grinding, selfish, and impudent 
nature, more brass than worth, more muscle than 
brain, more endurance to sit on the eggs of 
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others than to produce any of one's own. Mrs. 
Austin says : 

"And if physically unfitted for the profession he 
had chosen, he was yet more disqualified by the con- 
stitution of his mind. Nervous and sensitive in the 
highest degree, he was totally deficient in readiness, in 
audacity, in self-complacency, and in reliance on the 
superiority of which he was conscious, but which op- 
pressed rather than animated him." 

In 1827 he visited Germany with a view of 
drinking deep at the fountain head of historical 
jurisprudence. He found a cluster of great, 
men there, from whose society he received equal 
pleasure and instruction. Mrs. Austin says : 

" He left Bonn in the spring of 1828, master of the 
German language, and of a number of the greatest 
works which it contains. He always looked back upon 
his residence there as one of the most agreeable por- 
tions of his life. He and those belonging to him, who 
were then the only English established at Bonn, were 
received with cordiality by this distinguished society, 
and found there the qualities most consonant to their 
tastes ; respect for knowledge, love of art, freedom of 
thought, and simplicity of habits." 

Finding his professional chair in the London 
University neglected, inadequately patronized, 
he gave his last lecture in June, 1832. It was 
not to be expected that studies having no direct 
bearing upon what is called practical life — that 
is, huckstering for money — can, except under 
very peculiar circumstances, attract numerous 
audiences. Seeing himself defeated in the only 
occupation suited to him, the hope of accomplish- 
ing anything publicly great for his favorite 
science gave way. The world shut its eyes 
upon one from whom it might have received 
much glory and instruction. In 1832, the lec- 
tures before us were published by Mr. Murray. 
Mr. Austin was surprised that the edition was 
even slowly exhausted, being aware of the un- 
popularity of the studies to which he had devoted 
himself. These were his memorable words on 
the occasion : 

" So few," says he, " are the sincere inquirers who 
turn their attention to these sciences, and so difficult is 
it for the multitude to perceive the worth of their 
labors, that the advancement of the sciences themselves 
is comparatively slow ; whilst the most perspicuous of 
the truths with which they are occasionally enriched, 
are either rejected by the many as worthless or per- 
nicious paradoxes, or win their laborious way to gene- 
ral assent through a long and dubious struggle with 
established and obstinate errors." 

The worldly ladder gave no support to our 
author ; its steps either receded or gave way 
whenever he attempted to mount them. 



" Thus," Mrs. Austin says, " depressed by failures ; 
nnsustained by sympathy in his lofty and benevolent 
aspirations, or by recognition of his value as a teacher; 
agitated by conflirting duties, and harassed by anxiety 
about the means of subsistence, it is no wonder that his 
health became sensibly worse. He resolved to abandon 
a conflict in which he had met nothing but defeat, and 
' to seek an obscure but tranquil retreat on the Conti- 
nent, where he might live upon the very small means 
at his disposal." 

The revolution of 1848 drove him back to 
England. He took a cottage at "Weybridge, in 
Surrey, near enough to London for convenience, 
and far enough to enable him to enjoy the retire- 
ment he coveted. The twelve last years of his 
life were passed in this spot of retirement, rarely 
interrupted, and never uninteresting or weari- 
some. Free from suffering and giving up all 
idea of further intellectual effort, he gave himself 
up to the quiet enjoyment of his little home. 
Mrs. Austin beautifully says : 

" The calm evening that followed on so cloudy and 
stormy a day, was too precious to be risked for the 
reputation to which he was so indifferent, or for the 
advantage of a world to which he owed so little." 

In taking a survey of Mr. Austin's whole life 
and labors relatively to the society of England, 
we naturally detect the imperfection of the latter, 
both morally and intellectually. That such a 
man could find no genial outlet for his genius, 
that all his efforts should prove abortive, pain- 
fully reflects on England as a socially advanced 
nation. She finds protection, patronage and em- 
ployment for her pet pugilists, her wily politi- 
cians and her money-making heroes, but is slow 
in ascending to the moral atmosphere created by 
a man like John Austin. Is not this a common 
defect in countries too ambitious of material suc- 
cess ? Do they ever discover and fully appre- 
ciate the best life that is begotten amongst them ? 
we fear not. 

Blackstone is a favorite with England and her 
legal descendants. But does the adoration of 
Blackstone proceed from his own ability or the 
mental debility of his admirers ? Let the follow- 
ing extract from Mr. Austin decide : 

" It is true that Sir "William Blackstone also rejects 
that division, and also considers the law which is con- 
cerned with political conditions a member of the law of 
persons. But the method observed by Blackstone in 
his far too celebrated Commentaries, is a slavish and 
blundering copy of the very imperfect method which 
Hale delineates roughly in his short and unfinished 
Analysis. From the outset to the end of his Commen- 
taries, ho blindly adopts the mistakes of his rude and 
compendious model, missing invariably, with a nice 
and surprising infelicity, the pregnant but obscure sug- 
gestions which it proffered to his attention, and which 
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would have guided a discerning and inventive writer to 
an arrangement comparatively just. Neither in the 
general conception nor in the detail of his book is there 
a single particle of original and discriminating thought. 
He had read somewhat, though far less than is common- 
ly believed, but lie had swallowed the matter of his 
reading without choice and without rumination. He 
owed the popularity of his book to a paltry but effectual 
artifice, and to a poor, superficial merit. He truckled 
to the sinister interests and to the mischievous preju- 
dices of power ; and he flattered the overweening con- 
ceit of their national or peculiar institutions which then 
was devoutly entertained by the body of the English 
people, though now it is happily vanishing before the 
advancement of reason. And to this paltry but effectual 
artifice he added the allurement of a style which is 
fitted to tickle the ear, though it never or rarely satis- 
fies a severe and masculine taste. For that rhetorical 
and prattling manner of his is not the manner which 
suited the matter in hand. It is not the manner of 
those classical Eoman jurists who are always models of 
expression though their meaning be never so faulty. It 
differs from their unaffected, yet apt and nervous style, 
as the tawdry and flimsy dress of a milliner's doll from 
the graceful and imposing nakedness of a Grecian 
statue." 

On a future occasion we shall consider the 
great merits and sterling qualities of Mr. Austin's 
Jurisprudential writings. 



One of the rarest qualities of national character is 
the capacity for applying and working out the law, as 
such, at the cost of constant miscarriages of abstract 
justice, without at the same time losing the hope or the 
wish that law may be conformed to a higher ideal. 
The Greek intellect, with all its nobility and elasticity, 
was quite unable to confine itself within the straight 
waistcoat of a legal formula; and, if we may judge 
them by the popular courts of Athens of whose work- 
ings we possess accurate knowledge, the Greek tribunals 
exhibited the strongest tendency to confound law and 
fact. The remains of the Orators and the forensic com- 
monplaces preserved by Aristotle in his Treatise on 
Rhetoric, show that questions of pure law were con- 
stantly argued on every consideration which could pos- 
sibly influence the mind of the judges. No durable 
system of jurisprudence could be produced in this way. 
A community which never hesitated to relax rules of 
written law whenever they stood in the way of an 
ideally perfect decision on the facts of particular cases, 
would only, if it bequeathed any body of judicial princi- 
ples to posterity, bequeath one consisting of the ideas 
of right and wrong which happened to be prevalent at 
the time. Such a jurisprudence would contain no 
framework to which the more advanced conceptions of 
subsequent ages could be fitted. It would amount at 
best to a philosophy, marked with the imperfections 
of the civilization under which it grew up. — Mayne. 

Ereoe is sometimes so nearly allied to truth, that it 
blends with it as imperceptibly as the colors of the rain- 
bow fade into each other. — Clulow. 



DONA AGNES. 

A ROMANCE WITHOUT FICTION. 

BY MES. E. VALE SMITH. 

CHAPTER VIII. 

EOTAL PBOMISES. 

" Keeping the word of promise to the ear 
They break it to the hope." 

But other eyes, more deeply interested than 
either of the combatants, had witnessed the 
entrance of Agnes to the Convent of St. Ann's. 
Determined not to be misled as to the place in 
which his bride was to be really immured, for he 
suspected that even she herself might be pur- 
posely misinformed, Francisco, either personally, 
or by the aid of his friend Claudio Coelho, kept 
the portal of the Quinta da Luz under constant 
observation for every hour after the receipt of 
Agnes' note informing him of her threatened 
destination, and at the moment when her brother 
and his rival encountered, was hastily riding 
away from a distant angle of the convent wall, 
which commanded a view of the gate and all who 
entered it. 

Proceeding straight to the Patriarch's, he laid 
before that high dignitary the record of his mar- 
riage contract, and demanded his interference for 
the release of his betrothed : reminding him that 
the Council of Toledo had expressly forbidden 
parents to break the betrothal of their children, 
and had even inflicted heavy penances on some 
for so doing. But Francisco talked to deaf ears ; 
the churchman well knew that he had the power 
to order her release, but as he turned the subject 
over in his mind, he could really discover no way 
in which himself, his office or the church could 
be benefited by his intervention in behalf of the 
lovers ; while he clearly perceived that St. Ann's 
would receive a worthy endowment, if the young 
lady was finally compelled to take the black veil, 
and that it was quite possible for the De Limas 
to reciprocate the favor in a substantial form 
should he act with discretion. 

A very few trials sufficed to convince Francisco 
that it was a breast of adamant to which he ap- 
pealed, and that absolutely nothing was to be 
expected from the Patriarch in aid of his rights. 
But he had another resource. He would apply 
to the king. 

The approach to his majesty, John V., was 
sufficiently easy. That good natured monarch 
kept no state, and the meanest of his subjects 
might approach him with their petitions. A con- 
temporary writer describes him as sitting on cer- 
tain days of the week, quite at ease in his recep- 
tion room, with a basketful of gold coin on a 



